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An update from Claire

Hi Everyone,
 
Happy New Year.  I hope you all managed to get some rest and spend 
time with your loved ones.
 
I always like January as I feel after a long break where the days roll 
into each other, the return to work gives me structure and purpose to 
my day.  I hope you have strong desires to grow your medico legal 
practices this year.

Don’t forget we hold regular seminars through our Chambers direct to 
Lawyers throughout the UK.  We are always looking for experts to 
speak at these sessions to enhance the lawyers experience and to 
give our experts the exposure they desire to both Claimant and 
Defendant firms.  If you would like to be considered for a session 
please email me.
 
In this month’s edition we have the concluding section of Saul 
Myerson’s article which we split over the Dec/Jan issues. 
 
If anyone wants to volunteer to write the next article for February 
please shout!
 
In the meantime, enjoy!
 
Claire, 
Practice Director
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Challenging times
as an expert witness

Professor Saul Myerson,  Consultant Cardiologist

For those that missed the first section of the article it can be found here.

Dealing with difficult and seemingly
illogical views of other experts

Having overcome the above challenges, and delivered a report / opinion that you believe to be 
objective and truthful, this approach does not always seem reciprocated by other experts. 
There are still many ‘hired guns’ around, and I have come across several other ‘experts’ who 
seem determined to stick to a position that supports the case of their instructing solicitor, 
irrespective of the evidence put in front of them. In these situations, I try and consider why 
someone is taking this approach. It could be that their opinion is reasonable, and simply 
differs from your own. It could be as simple as their pride prevents them from altering their 
opinion, in order to appear less proficient as an expert witness (i.e. ‘losing face’).

However, in some cases their reasoning and logic are so far removed from the mainstream 
that it is difficult to come to a conclusion other than they are a hired gun. I have personally 
witnessed an experienced and renowned medical professional giving evidence in Court that 
was so far removed from reality that it could only be described as wholly untruthful (in my 
humble opinion!) I am sure it was a coincidence that he was instructed by a very well funded 
team… I have also come across the situation where an expert is not really qualified to provide 
an opinion in a particular area (e.g. a paediatric rather than adult specialist, or a surgeon 
providing opinions on patients that are normally managed by physicians) – the giveaway is 
often that they refer only to published guidelines or research papers and never to their own 
experience or what the ‘average’ practitioner would do. Sometimes it is a good idea to confirm 
the experience / expertise of the other expert… I am not naïve to the commercial/business 
benefits of providing opinions that are favourable to a particular side. Ultimately, this can 
extend the case (and your paid involvement), potentially result in a negotiated settlement in 
order to avoid the costs of a Court case (even though the other side may have a stronger 
case), and result in repeat business for you, the expert. It is possible to justify this approach to 
yourself, and to hide behind the premise of “that is my opinion, anyway” if challenged, which is 
difficult to argue against. It is however a question of your own morality / professional pride, 
and where you wish to position yourself. 

The added difficulty in many court cases is that usually there is only one expert in a given field 
for each legal team (often this means just you and one other expert). If the experts present 
opposing arguments, when there are only two viewpoints it can seem to someone who 
doesn’t know your field like a balanced and genuine debate, even when you know that the 
other expert’s view is an extreme position that would not be the view of the majority of experts 
in that field. This is similar to some of the media reporting that occurred with climate change 
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science - in an effort to ensure impartiality, some media organisations had one scientist 
explaining that climate change was happening, and another who denied it was occurring. This 
gave the impression of a genuine scientific debate, with a roughly equal split of views, when 
the reality was that 97% of climate change scientists believed strongly that it was occurring.
So, the extremes of practice occur and the court system is not always well designed to cope 
with them. The question is: what to do about it / how to respond?

The first thing I consider is whether the other expert does in fact have a point, and whether my 
assessments/assumptions/opinion are correct in all their aspects. I suspect that the majority of 
experts try to do a good job, and many have genuinely held views that happen to be different 
from mine. Sometimes, I find that I have been overly strong about particular areas of 
evidence, rather than a more balanced (and less clear-cut) position. In this case, I 
acknowledge that their reasoning has caused me to modify my view. Even experts whose 
reports generally present an extreme position (in my view of course!) can have a logical and 
sound basis for some of their views. I think it is helpful to concede these points, which can 
sometimes encourage an appropriate reciprocal response.

For the experts (or areas) where this is not the case, and their view remains extreme, I find 
that the best approach is not to respond with similarly rigid and overly strong statements of my 
opinion (including finding all and any published research evidence to support my view). That 
just plays into the hands of extremism. I am often suspicious of the motives/genuine view of 
experts whose purported opinion includes only opinion (with little logical rationale to support 
it), or alternatively, excessively lengthy explanations for why their view is correct, dismissing 
any alternative viewpoints, often with a large number of references which all support their 
opinion.

In this situation, I think the best approach is to ensure my reasoning and logic are 
unimpeachable, and to demonstrate that I have carefully considered both sides of the case, 
including in particular any evidence that does not support my ultimate opinion. I aim to provide 
an opinion that is sound, logical and concise, with a minimum number of references 
(indicating the range of scientific data, not just those that support my opinion). I usually point 
to the range of practice and where my view falls within this (and of course where the other 
expert’s opinion falls within that range). I highlight why my view differs from my opposite 
number, but I do this in a concise way that does not get into a ‘tit-for-tat’ point by point 
response, because I think that is much less helpful for the Court and often indicates a degree 
of desperate stubbornness to stick to a particular view. Where a situation is especially difficult, 
and in particular where the other expert opts for a very lengthy explanation of their logic, I 
usually try and format our respective responses in the joint statement in a table, with a column 
for each expert’s answer in the same row as the question. In this way, the difference in length 
(and hopefully quality) of our reasoning are readily apparent. My aim is to come across as 
providing a reasonable and considered opinion that is balanced and objective, which I think is 
the best “medicine” for an extreme position of the other expert.
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Managing “tricky” solicitors

Sometimes it feels like my report has not delivered the answers that a solicitor was looking for, 
because I receive a response questioning the basis for some of my conclusions or what 
information I chose to include as relevant. This may take the form of pernickety additional 
queries, often of the “what if” variety, requesting an updated opinion based on additional 
information or a slightly altered scenario, which seem to be of questionable relevance to the 
overall case. It is easy to feel that your professional integrity is being challenged by this. 

It is important however to remember the solicitor’s position. S/he is usually doing the best for 
their client, and wants to explore all avenues - even the most irritating solicitors have this 
general approach in mind. I also remind myself that the solicitor has a client that they have to 
deal with and answer to. While there are some vexatious patients looking for a ‘quick buck’, 
there are also many desperate patients who have suffered a terrible fate, or bereft and 
grieving relatives who want to find out what happened (in my experience, this is a common 
reason for mounting a claim, as the communication has been poor).

These clients are in a difficult situation themselves, and this is channelled through their 
solicitor (hence the angst perceived by the expert). I also have to remind myself that solicitors 
do not know which medical aspects are and aren’t important (in the same way that most 
doctors’ knowledge of legal details and precedent is poor), and the solicitor needs my 
guidance on these aspects. Even though I consider myself reasonably good at explaining 
complex medical issues in straightforward terms, when I re-read some of my phrases, it is not 
always completely clear. Therefore, my approach to ‘difficult’ solicitors is to be patient, to 
answer their queries concisely but clearly, and to remind myself to smile at my fortune of 
being paid well in an area of private practice that is flexible and which I control. I cannot deny 
the occasional frustrated outburst on receiving an email (nobody is perfect), but my overall 
approach is to try and be considerate. More than once, I have received a subsequent 
heartwarming letter from a grieving relative following my detailed explanation of what 
happened and why an outcome was never likely to be different, in response to ‘challenging’ 
questions that followed my report. Often, no one has provided them with this important 
information before in a way that was understandable and answered their questions. It is 
unfortunate that sometimes a legal case has to be started in order to achieve this, but a 
satisfactory outcome can still be obtained despite going down a legal path.

Of course, there will still be the very occasional unreasonable solicitor/client, but console 
yourself with the fact that the solicitor has probably born a much greater share of the 
unreasonable ire of the client than you have!

On that note, I think it is time for coffee.
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Fixed Fee or Percentage Basis

Do you need help with your monthly VAT
returns, recording of invoices and chasing
of outstanding fees? Are you coming
under pressure from your workplace to
stop using the Company/Trust supplied
Secretary for your Medico-Legal work?
Do you require typing support?

If your answer to any of the above
questions is YES then we can help you!

Do you need help with your monthly VAT returns,
recording of invoices and chasing of outstanding fees?

Visit facilitateexpertsolutions.co.uk for more information

We also run a Barrister Practice
Management business. This links
together nicely with Facilitate as we
use some of our experts for Seminars,
Mock Inquests, Trials etc. If you would
like to be considered please contact us
> claire.labio@completecounsel.co.uk

Claire Labio
Director
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